TJAGSA Practice Note

Faculty, The Judge Advocate General's School, U.S. Army

Changes for United States Army Reserve Component nation, may now have difficulty in using the same board for
Officer Involuntary Separation Boards both actions. Army National Guard officers who have lost their
federal recognition become members of the Individual Ready
Reserve (U.S. Army Reserve) upon losing their Army National
The Reserve Officer Personnel Management (GRDPMA) Guard status.Once a National Guard officer becomes a mem-
makes a notable change to the composition of United Stateder of the Individual Ready Reserve, the ROPMA's require-
Reserve Component officer elimination board paheis of 1 ments as to Reserve officer elimination actions are trigdered.
October 1996, any officer who serves on a United States Army
Reserve Component officer elimination board must be a colo- On 3 July 1997, the Commander, U.S. Army Reserve Com-
nel and also must be senior in grade and rank to any respondemhand (USARC), published additional guidance for U.S. Army
whose status is being considered by the béard. Reserve Regional Support Commands (RSCs) and Direct
Reporting Commands (DRCs) in response to the ROPMA
The new “colonels and above” requirement may signifi- elimination board composition changeThe guidance dele-
cantly impede Army Reserve readiness when a command’gjates to the RSCs and DRCs the authority to initiate officer sep-
senior leadership is sitting on officer elimination boards, rather aration actions, to appoint and to convene boards of inquiry
than utilizing precious training time for command and staff (BOIs), and to take action on the boards’ findings and recom-
duties. As an alternative, reserve commands, working with themendation$. The guidance also directs U.S. Army Reserve
Army Reserve Personnel Command (ARPERSCOM), shouldcommanders, acting as appointing authorities, to sign each
identify local area Individual Ready Reserve and Individual Report of Proceedings by Investigating Officer/Board of Offic-
Mobilization Augmentee colonels who may be willing to serve ers personally and to forward each officer separation board
as officer elimination board membérs. packet through the USARC Deputy Chief of Staff Personnel
section to the ARPERSCOM commander for final separation
The Army National Guard, which often conducts concurrent action on behalf of the Secretary of the Arinfthe USARC
boards for withdrawal of federal recognition and officer elimi- delegation memo superseded a USARC directive on Reserve

1. Pub. L. No. 103-337, 108 Stat. 2957 (1994) (codified in various sections of Titles 10 and 32, United States Code) MAhefR@Ro involuntary officer
separation boards as “boards of inquiry” (BOIs). United States Army National Guard and Army Reserve officer eliminatianebgavésned bjrmy Regulation
135-175 rather than by the active component officer separation regulAtiory, Regulation 600-8-24CompareU.S. DeF T oF ARMY, ReG. 135-175, 8PARATION OF
OFricers(22 Feb. 1971) [hereinafter AR 135-17&jth U.S. D=P' T oF ARMY, ReG. 600-8-24, GricER TRANSFERSAND DiscHARGES(21 July 1995) [hereinafter AR 600-

8-24]. Army Regulation 600-8-2dpplies to Regular Army officers and to reserve component officers who are on active duty status for a period of 30 @ more co
secutive days. Headquarters, Department of the Army Deputy Chief of Staff for Personnel, is currentlyAevisiRggulation 135-175

2. Federal withdrawal of recognition boards for Army National Guard officers are not technically officer separation boafifleit@eof the U.S. Code; thus,

they are arguably not affected by the ROPMA's separation board proviSes$0 U.S.C.A. § 323(b) (West 1997); U.Sef> oF ArmMY, NAT'L GuarD Bureau REeG.
635-101, Ericiency AND PHysicaL FiTnEssBoarDps (15 Aug. 1977) [hereinafter NGR 635-101]. The ROPMA does, however, have a provision which deals with federal
withdrawal of recognition boards. 10 U.S.C.A. § 14907.

3. Pub. L. No. 103-337, 108 Stat. 296@dified at10 U.S.C. § 14906(a). There is a similar requirement for active component Army officer elimination boards.
SeeAR 600-8-24,supranote 1, para. 4-7a. Congress considered legislation to change reserve component officer board membership to an affecgréubddin
above major/lieutenant commander (O-4) rank and higher, which would have alleviated this problem, but it was deleteinfabuethion of the National Defense
Authorization Act for Fiscal Year 19985eeH.R. 1119, 105th Cong., § 516, H.ReFRNo. 105-32 (16 June 1997); National Defense Authorization Act for Fiscal
Year 1998, Pub. L. No. 105-85, 111 Stat. 1629 (1997).

4. Reserve commands may reach ARPERSCOM Officer Personnel Management Directorate by writing to U.S. Army Reserve Pensamuke(ARPER-
SCOM), ATTN: ARPC-OP, 9700 Page Avenue, St. Louis, MO 63132-5200, or by calling (314) 592-0664. Individual Ready Rekwtixedasadi Mobilization
Augmentee officers can get up to two retirement points per eight-hour period for sitting as an elimination board mentiegrAomgiReserve or Army National
Guard officer boards. U.S.EBT oF ARmY, REG. 140-185, RAINING AND RETIREMENT PoINT CREDITS AND UNIT LEVEL STRENGTH ACCOUNTING RECORDS para. 2-4b(3) (15
Sept. 1979) [hereinafter AR 140-185].

5. Seel0 U.S.C.A. § 12213(b); NGR 635-1GLipranote 2, paras. 6b, 17c; AR 135-188pranote 1, paras. 1-13g, 1-13h, 2-2b.
6. Itis the opinion of members of the National Guard Bureau Chief Counsel's Office that once Guard officers have propeiryeuital recognition withdrawn
by board action they are automatically subject to discharge without another board to separate them from the IndividualdReadieBAR 135-175 supranote

1, paras. 2-8b, 2-8c, 4-1b.

7. Memorandum, Commander, U.S. Army Reserve Command (USARC), AFRC-PRO, to Commanders, USARC MSCs [Major Subordinate Guhjeetnds],
Delegation of Authority to Initiate and Convene Officer Involuntary Separation Boards (3 July 1997) [hereinafter USARCobeéVezyat).
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Component Officer Involuntary Separation Boards, which was least one voting member of the board should be a minority, “if
dated 20 November 1996. reasonably available® Currently, there is no regulatory or
statutory requirement to have a reserve officer board member
As of 3 July 1997, all officer boards of inquiry (BOIs) which who is the same race as a minority responéfeiithe USARC
are initiated by RSCs or DRCs must meet certain composition-delegation memorandum does not specify who is a miniérity.
requirements. First, all BOIs will have one Regular Army vot-
ing member (colonel or above), if available, or a “Reserve  What do these changes mean for U.S. Army Reserve record-
officer who is serving on active duty” (colonel or above; e.g., ers and personnel officers who are responsible for obtaining
an Active Guard Reserve colonel) if no Regular Army officer is active and reserve component colonels to sit on Reserve officer
readily availablé! Second, at least one of the voting board BOIs? Command officials must now be cognizant of minority
members should be of the same branch as the respondent, “Btatus, as well as the sex and branch of respondent officers; all
possible.?> Third, at least one voting member of the board of these factors must now be considered when assembling BOI
should be of the same sex as the respondent, “if reasonablpanels. Additionally, BOl members should be screened to
available.®® Fourth, upon timely request by the respondent, at ensure that there are no rater/rated officer conflicts or supervi-

8. Id. The memorandum provided:

Pursuant tAR 135-175paragraph 1-3a(3), you are hereby delegated the authority to process separation actions for officers assigned to troop
program units within your command. This delegation includes the authority to initiate separation actions, [to] appo]rtanefte boards

of inquiry (BOI), and [to] take action on the boards’ findings and recommendations. You are not authorized to take firsgd@otiing the

retention or separation of officers referred to a BOl. Commander, ARPERSCOM, retains final retention and separationuapprioy ¢AR

135-175 para. 2-20.1). Delegated functions include separation actions for:

. Chapter 2-11, Substandard performance of duty;

. Chapter 2-12, Moral or professional dereliction;

. Chapter 2-13, Failure to meet medical fitness standards at the time of appointment;
. Chapter 2-14, In the interest of national security; [and]

. Chapter 4, Removal from active status (when BOI required).

T Q0 TL

This delegation of separation authority is effective as of the date of this memorandum.
Id. paras. 2, 3.
9. Id.

10. Memorandum, Commander, U.S. Army Reserve Command, AFRC-PRO, to USAR Commanders, subject: Change to Board Compersitionifioer
Involuntary Separation Boards (20 Nov. 1996). The memorandum added the following requirements to BOIs appointed by the USARC:

Further, one of the voting members will be active component if reasonably available. If an active component officerilisbiet avaserve
officer on active duty (AGR) may be substituted by submitting a statement in writing to the convening authority statimgtiivat@omponent
officer is not available. One of the three voting members should also be of the same branch as the officer being bassitéel, N\hen a
minority officer is being considered for separation, at least one of the voting members must be of the same sex andeastarahlyf avail-
able.

While the law came into effect on 1 Oct 96, the board composition requirements outlined above are only forititadion or after that
date. For purposes of board composition, initiation means at the time respondent is referred to a board of officers.

Id. paras. 3, 4. Neither this memo nor the USARC delegation memo subjects non-USARC reserve component units to the adétbafilddBboard require-
ments.

11. 10 U.S.C.A. 88 14906(a) (West 1997); AR 135-kIfpranote 1, para. 2-25a(1). The ROPMA requirement for a colonel or above active component voting
member to sit on USAR officer BOIs will create additional challenges for reserve commands. The most likely active conmpliaesetsdar such duty will probably

be each RSC's senior Army advisor, where that Regular Army officer is at least a colonel, or one of the RSC senior (toimeeRG@R staff officers, where no
Regular Army colonel is readily available.

12. SeeAR 135-175supranote 1, para. 2-25a(4). Reserve officers do not have to affirmatively request same branch board represenBatiseeAR 600-8-
24,supranote 1, para. 4-7d (providing that a respondent for an active component officer elimination board may request to haveon therhbard who is of the
same branch as the respondent if the respondent is a “special branch” officer (e.g., Army Medical Department, Chaplam#u@gepadvocate General's Corps)
and such a board member is reasonably available; a board member who is of the same branch as the respondent is nettanleatitectiee component officer
is being boarded for substandard performance of duty, the respondent may request that a member of the board be of ttie aathe bespondent, regardless of
whether the respondent is in a “special brandt.”para. 4-7e.

13. AR 135-175supranote 1, para. 2-25a(5). A respondent in the reserve component does not have to request same sex representationebtirathespotice

component must request same sex representation within a specified time period. AR 680p8a2vte 1, para. 4-7d (providing that the request is waived if it is
not timely).
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sor/subordinate conflicts. If no officers who meet the minority ~ To ensure proper board composition and to avoid unneces-
status, sex, and branch of the respondent are appointed, Armgary delays, the RSC/DRC staff judge advocate sections should
Reserve personnel officers and command judge advocateseview the proposed board composition before sending an
should document why such officers were not made available forofficer BOI packet to the appointing authority for the appoint-
the board?” The documentation should be included in the sep- ment of board members. Command judge advocates should
aration packet prior to approval by the appointing authority.  review each packet to ensure that: there is sufficient evidence
for a prima facie case; the procedural paperwork is in order; and
Army Reserve commands should plan ahead to locate availthe directives for officer board membership have beentinit.
able colonels, both active and reserve component, to sit as votlegal review which is conducted prior to appointment of the
ing BOl members. Commands should plan additional board should be part of the appointing authority separation
processing time for their officer elimination actions to account packet in each officer case. Command judge advocate pre-
for the new colonels and above requirement for panel membersscreening of board members is not time-consuming and elimi-
As soon as a reserve officer elimination case is received from anates potential board challenges.
unit, efforts should be made to start identifying potential colo-
nel officer board members. The creation of standing board pan- Respondents’ counsel need to act quickly to preserve their
els, with several alternates that include female and minority clients’ right to minority representation on officer elimination
officers, would assist commands in board scheduling and con-boards. The USARC delegation memorandum provides for a
flict resolution?® fifteen-day window to request minority board membership,
starting from the date the respondent receives notice of the sep-
aration proceeding. A respondent’s failure to request minor-

14. AR 135-175supranote 1, para. 2-25a. The USARC delegation memo states:

When the respondent is a minority member, the board will, upon the respondent’s written request, include a minorityaoftiiegasember,
if reasonably available. This is not an entittement. If a minority member is not reasonably available, the separatitayamiitinue without
a minority voting member on the BOI. Requests for a minority member will be made within 15 days of receipt of the memaotéfgohgm n
the officer of the initiation of the separation action. If the memorandum is undeliverable, or the respondent refusethdelivatgy require-
ment begins from United States Postal Service confirmation of attempted delivery/delivery refusal. Failure to exerdiseéctheqigst a
minority BOI member within these guidelines constitutes a waiver of that option.

USARC Delegation Memaupranote 7, para. 4(c).

15. But seeU.S. DeP T oF ARMY, ReEG. 135-178, 8PARATION OF ENLISTED PERSONNEL para. 2-12a(3) (1 Sept. 1994) [hereinafter AR 135-178] (providing that female
and minority members should be provided an opportunity to serve on reserve enlisted separation boards). The mere apailtmeotappoint a minority or
female to an enlisted elimination board “does not provide a basis for challenging the proceddimgsa. 2-12a(3). In contrast, the USARC delegation memoran-
dum has no such disclaimer regarding officer board minority member requests. For active component officer eliminatiamiioaritg, female, or special branch
officer will be appointed to the board as a voting member only upon written request and only if reasonably available.-2R%G@ahote 1. Under the regulation,

a request for a minority, female, or special branch board member is not an enforctitidrieesi, and such a request is waived if the respondent does not submit the
request within seven days from notification of separation proceedidgsSimilarly, the USARC delegation memorandum provides that a reserve officer minority
member request “is not an entitlement” and that the request is waived if it is not made within fifteen days of sepamtit/SARIE Delegation Memeupranote 7.

16. “Minority groups” are defined as “any group distinguished from the general population in terms of race, color, refigempgnational origin.” AR 140-185,
supranote 4, glossary (1 Sept. 1994). This very broad definition of “minority” includes not only race, color, or nationdlutrasg gender and religioseeU.S.

DeP 1 oF ArRmY, ReG. 635-200, ELisTED PERSONNEL PERSONNEL SEPARATIONS, glossary (17 Sept. 1990) [hereinafter AR 635-200]. UAdery Regulations 135-175
and600-8-24 gender is treated separately from minority status. There is no definition of “minority” or “minority group” in the actpeneat officer separation
regulation Army Regulation 600-8-24The active component enlisted separation regulation makes a useful suggestion regarding minority membership on separatior
boards; it suggests that the requested minority board member “should normally be of the same minority group as the rédpoader®-7b(5).

17. If minority, female, or branch-specific members are not reasonably available, the government should document thtedttatstain such member€f.

AR 635-200,supranote 16, para. 2-7b(5) (providing that when a minority board member is not available “the reason will be stated in tfepreceetings”).
While the racial makeup of a reserve officer administrative elimination board panel is not specifically listed as groatiéage ¢the panel for cause undemy
Regulation 135-175aragraphs 2-25c(4) and 2-25d, respondent’s counsel should object to a failure of the command to make any effortnineeity, demale,

or same branch board members. In support of the objection, counsel should argue that the lack of effort is a substhatibbsreomaterial adverse effect on the
respondent’s right to a fair hearing. See U.& Por ArRmy, ReG. 15-6, ROCEDUREFOR INVESTIGATING OFFICERSAND BoarDs oF OFFICERS para. 2-3¢(3) (11 May 1988)
[hereinafter AR 15-6].

18. Prior to the convening of the board, the command staff judge advocate may excuse board members and substituteatesavdhaltem® already appointed.
AR 15-6,supranote 17, para. 5-2a. The reasons for excusal include indication of a conflict, disqualification, or inability tolsdree.appointing authority should
provide an express written delegation of authority to the command staff judge advocate to prevent challenges to suchiecudalases where a respondent
timely requests same sex, same branch, or minority members, the appointing authority should be prepared to specificallgrapyoiiters, if reasonably available
and not already members of standing BOI panels.

19. At a minimum, the board membership requirementrofy Regulation 135-17%aragraph 2-25, should be met prior to presenting the board packet to the
appointing authority.
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ity board membership within the fifteen-day window results in ensure accuracy, especially as to whether important objections

waiver of the government’s obligation to appoint a minority were recorded. Counsel’s input on potential errors of law and

board member. If the respondent makes a timely request fofact can assist the command staff judge advocate in providing

minority representation on the board and no minority membersan adequate legal review and in properly advising the appoint-

were appointed, the government should be prepared to explaiing and separating authoritiés.

why. In the absence of a reasonable explanation by the govern-

ment, respondent’s counsel should object to the board being The ROPMA has inspired several important changes to

seated and should renew the objection upon the opening of thé&rmy Reserve Component procedures in conducting officer

board hearing: separation boards. The ROPMA requires higher-ranking board

members, which has an adverse impact on unit training and

While not required by regulation, respondent’s counsel readiness. Army National Guard joint federal withdrawal of

should also draft a post-board memorandum to the commandecognition and officer separation boards may be affected.

staff judge advocate and raise again the issue of improper BOAdditionally, the USARC delegation memorandum, which

composition, as well as any other procedural or substantiveestablishes other criteria for board membership, raises new

errors. Respondent’s counsel should provide the legal revieweguestions and challenges for commands and cotihdeeu-

reasons to overturn the board results. Prior to the command’senant Colonel Conrad.

legal review after the board, respondent’s counsel should also

review the summarized transcript of the board proceeding to

20. USARC Delegation Memorandusypranote 7.

21. Failure to object during the board proceedings waives any board composition error. AR{ArB46ote 17, para. 2-3c(4). Respondent’s counsel should ensure
that the board transcript reflects the objection and should create a record that can eventually be used to raise theeigmrelef bias in the board selectiSee
generallyU.S. DeP 1 oF ARMY, ReG. 15-185, A&Rmy BoarD FOR CorRRECTIONSOF MiLITARY Recorps(18 May 1977). Respondent’s counsel should be prepared to chal-
lenge whether the government made any effort to contact minority, female, or same branch officers who could have beethed@danel. In making these
arguments, there are several pieces of evidence which can be helpful: statistical evidence that the command has angartteglab minority, female, or same
branch officers in the grade of colonel or above; lists of those officers; and sworn affidavits indicating that they wemntamted by the comman@f. United
States v. Moore, 28 M.J. 366 (C.M.A. 1989); AR 135-1stfgranote 1, para. 2-27b(6). While there is no Sixth Amendment right to a jury in a military BOI pro-
ceeding, such proceedings must meet minimal standards of fairness and procedural due§eeidetiey v. United States, 124 F.3d 1462 (Fed. Cir. 1997); Perez
v. United States, 850 F. Supp. 1354 (N.D. Ill. 1994); AR 135-4d@anote 15, paras. 1-8, 11-15; AR 135-13&pranote 1, paras. 2-3 through 2-5. Where military
regulations or directives provide certain respondent rights for involuntary separation proceedings, the government mustrciisnplyn directives or regulations.
SeeCasey v. United States, 8 Ct. Cl. 234, 241 (1985); Faircloth v. United States, 186 Ct. Cl. 133 (1968); Keef v. Unite855€tteS]. 454 (1968); Birt v. United
States, 180 Ct. Cl. 910 (1967). Respondents’ counsel, by analogy, may argue that the failure of a command to make émgtteagotrtatplace minority or female
officers on a minority or female respondent’s BOI panel is a violation of fundamental fairness and minimal due procesmstihitbsca substantial error and voids
the board’s results.

22. SeeAR 135-178supranote 15, paras. 2-21c, 2-22; AR 15s@pranote 17, paras. 3-18 and 5-10.

23. The opinions expressed in this note are solely the author’s and are not those of The Judge Advocate General'sAQarpsthie.8.S. Army Reserve Com-
mand; the National Guard Bureau; or the U.S. Army Deputy Chief of Staff, Personnel Policy.
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